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Executive Order Twenty-Five (98), Executive Order Fifty-Eight (99), and the Virginia Register Form,Style and
Procedure Manual. Please refer to these sources for more information and other materials required to be submitted
in the regulatory review package.

Please provide a brief summary of the proposed new regulation, proposed amendments to an existing
regulation, or the regulation proposed to be repealed. There is no need to state each provision or
amendment or restate the purpose and intent of the regulation; instead give a summary of the regulatory
action and alert the reader to all substantive matters or changes. If applicable, generally describe the
existing regulation.

These regulaions will replace emergency regulations that were effective January 3, 2000. The
emergency regulations and the proposed replacement regulations alow the agency to accept
private Ste eva uations and designs, in compliance with the Board of Hedlth's regulations for
ongite sewage systems, designed and certified by an Authorized Onsite Soil Evauator (AOSE) or
alicensad Professona Engineer (PE) in consultation with an AOSE.
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Basis

Please identify the state and/or federal source of legal authority to promulgate the regulation. The
discussion of this statutory authority should: 1) describe its scope and the extent to which it is mandatory
or discretionary; and 2) include a brief statement relating the content of the statutory authority to the
specific regulation. In addition, where applicable, please describe the extent to which proposed changes
exceed federal minimum requirements. Full citations of legal authority and, if available, web site
addresses for locating the text of the cited authority must be provided. Please state that the Office of the
Attorney General has certified that the agency has the statutory authority to promulgate the proposed
regulation and that it comports with applicable state and/or federal law.

Sections 32.1-163.4, 32.1-163.5, 32.1-164, and 32.1-164.1:01 of the Code of Virginia.contain
requirements and provisonsfor AOSES. These sections require the Board of Hedlth to establish
aprogram for quaifying individuas as AOSES, to accept private evaautions and designs for
ongite sewage systems for residentia development from an AOSE or from a PE in consultation
with an AOSE, to contract with an AOSE for evaluations when backlogs exceed 15 days, and
they dlow for the discretionary use of the Ongite Sewage Indemnification Fund to support the
program for training and recognizing AOSEs. The Board's program must include, but is not
limited to, gpproved training courses, written and field tests, application fees to cover the cogts of
the program, renewal fees and schedules, and procedures for listing, removing from the ligt, and
reingtating individuals as AOSES. The Department is not required to perform afield check of
any evaluation accepted in proper form from an AOSE or a PE prior to issuing a permit, a
certification letter, or a subdivision gpprova dthough it may conduct such fidd andyses as may
be necessary to protect public hedth and the integrity of the Commonwedth's environment. The
Code establishes specific time limits for processing requests submitted by AOSEs or PEs for
resdentid development and provides that in the event the Department does not issue or deny a
requested gpprova within the specified time limit the request shal be "deemed gpproved.” The
Office of the Attorney Generd has certified that the Board has statutory authority to promulgate
the proposed regulation and that it comports with the gpplicable state law.

Please provide a statement explaining the need for the new or amended regulation. This statement must
include the rationale or justification of the proposed regulatory action and detail the specific reasons it is
essential to protect the health, safety or welfare of citizens. A statement of a general nature is not
acceptable, particular rationales must be explicitly discussed. Please include a discussion of the goals of
the proposal and the problems the proposal is intended to solve.

The Board of Hedlth has a statutory mandate to establish a program for AOSES (and PEsin
consultation with AOSES) and for accepting eval uations and designs from AOSEs and PEs.
Under the proposed regulations the Department of Hedlth is not required to conduct routine field
checks on submittals by AOSES and PEs prior to making a decision to gpprove or disapprove an
aoplication. Errorsin evauation or design by an AOSE or a PE may result in costly delays for
owners, potentiad damage to the environment and threats to public hedth, and in some casesloss
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of dgnificant invetments. Therefore, to minimize the potentid for such errors and to protect the
hedlth, safety, and welfare of the citizens, it is essentia that the regulations establish minimum
qudifications for AOSE training and experience (and other requirments), as well as standards of
conduct and enforcement procedures. Because "deemed approvd™ may result in the issuance of
apermit, letter, or subdivison approva (for resdentiad development) without any review by the
Department and because the Department may only conduct field checks on a portion of the Sites
certified by AOSEs and PEs as part of its quality control and oversight duties, the regulaions
must establish minimum standards for the content of packages submitted for approva. These
regulations are specificaly intended to speed the processing of requests for onsite sawage system
permits, certification letters, and subdivision gpprovas by defining roles and responghbilities for
private evaluators and desgners.

Please identify and explain the new substantive provisions, the substantive changes to existing sections,
or both where appropriate. Please note that a more detailed discussion is required under the statement
providing detail of the regulatory action’s changes.

The proposed regulations are smilar to the Emergency Regulations for Authorized Onsite Sail
Evaluators that were effective Januay 3, 2000, however there are substantive changes from those
Emergency Regulations. 1. The proposed regulations establish an AOSE advisory committee
(Section 50). 2. The proposed regulations establish a cut- off date after which the Department
will not accept eva uation reports and designs from non- AOSES (Section 60). 3. The proposed
regulations provide that the Department will accept evauations and designs for private wells
(Section 60.C). 4. Theregulations provide that the Department may conduct field checks at any
time (Section 70). 5. The proposed regulations establish "professond courtesy reviews'
(Section 70, 390). 6. The proposed regulations provide that VDH will initiate proceedings to
revoke an approval issued on the basis of an AOSE or PE certification when it has reason to
believe that the site and/or design do not comply with the Sewage Handling and Disposd
Regulations (Section 70.B.5). 7. The proposed regulations provide for an affected party to
apped apermit (or other gpproval) revocation to the Sewage Handling and Disposal Appedl
Review Board (Section 70.B.5). 8. The proposed regulations require AOSES and PES to inspect
systems (and wells) ingaled pursuant to their desgns and VDH to ingpect dl systems (Section
70.D). 9. The proposed regulation includes new or revised definitions (Section 120). 10. The
proposed regulation alows AOSEs and PEs to certify evauations and designs for repair or
replacement systens (Section 120). 11. The proposed regulations provide for the making of
find agency decisonsviainforma proceedings with two exceptions (Section 150, 180, 200) and
more closdly dign the gpped provisons with the Adminigirative Process Act. 12. The proposed
regulations require al current AOSES to pass the Department's written and field tests on or
before December 31, 2002 (Section 210). 13. The proposed regulations establish new
requirements for certification as an AOSE (Section 230). 14. The proposed regulations establish
areguirement for standardizing requeststo VDH for information and that an AOSE make a
"good fath effort" to secure accurate information (Section 280, 370). 15. The proposed
regulations differentiate between "suspenson” and "revocation” with respect to certification as

an AOSE (Section 290, 300). 16. Specific requirements for the content of reports have been
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dropped from the proposed regulations and replaced with a genera requirement that such reports
must be "in aform approved by the Divison" (Section 350, 360). 17. The proposed regulations
requireVDH to generate areport when it performs afield check and to send a copy of that report
to the owner and the appropriate AOSE (Section 400).

Issues

Please provide a statement identifying the issues associated with the proposed regulatory action. The
term “issues” means: 1) the primary advantages and disadvantages to the public, such as individual
private citizens or businesses, of implementing the new or amended provisions; 2) the primary
advantages and disadvantages to the agency or the Commonwealth; and 3) other pertinent matters of
interest to the regulated community, government officials, and the public. If there are no disadvantages to
the public or the Commonwealth, please include a sentence to that effect.

The primary advantages associated with the proposed regulations are that citizens have an
avenue for securing health department gpprovas (permits, letters, subdivision review) for
resdentid development within very specific time limits by going to the privete sector for
evauaions and designs. Thisis abenefit in areas where the number of requests exceeds the
locdl hedlth department's resources and applicants would otherwise have to wait for the hedth
department to respond to their requests. Some citizens have expressed concerns that private
evauations and designs may not comply with regulations and may be less reliable than the
Department's evaluations and designs. They have asked that the health department conduct field
reviews on al AOSE/PE submittals prior to approva. To theseindividuas the new program
represents aliability and a potentid for environmenta, public hedlth, and financia losses. Some
other issues associated with the new program include "deemed gpprova,” resolving difficulties
with local ordinances and loca governments, requirements for becoming an AOSE, and whether
or not the Department should conduct field checks prior to issuing an gpprova. The provisons
for "deemed approva" are mandated by law and the Board does not have discretion to include or
exclude them from the proposed regulations. Many localities have ordinances governing onsite
sewage systems that are more stringent than the Board of Hedlth's regulations and most have
subdivision ordinances that are unique. Some localities have been reluctant to accept the concept
that a private evauator/designer could provide the same leve of public health and environmenta
protection as the loca hedth department. The proposed regulations provide that alocdity may
decide to include its more-stringent ordinances in the AOSE/PE program or it may hold those
ordinances separate from the program. Those localities that choose to hold their ordinances
separate from the AOSE/PE program will most likely experience delays in processing requests
and some confusion on the part of citizens and AOSE/PES seeking approvals. In such locditiesa
submittal may be "deemed approved” in accordance with the Board of Hedlth's regulations but
gl require a separate ongite review to determine whether or not it complies with more stringent
locdl ordinances. The proposed regulations seek to establish a measurable and consistent
standard for submitting subdivisonrequests. However, the subdisivion process varies widdy
among locdities. Differencesin subdivison ordinances and locd policiesin some cases has
necessitated working out new procedures with loca subdivison adminigrators and loca
government officials. Some localities seem opposed to the program because they seeit as
eroding loca control over growth and zoning and that errors by AOSES may result in problems
for citizens. The proposed regulations provide that the Department will review a package
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submitted in proper form and it may make adecision to issue or deny gpprova without
conducting afield check. Field checks are to be conducted on a percentage of the submittalsasa
qudity control measure to assess the performance of AOSE/PES and to protect public health and
the environment. These field checks may be performed before an gpprovd isissued or they may
be performed a alater time. Many have expressed concerns that thiswill result in gpprovas
issued for stes and designs that do not comply with the Board of Hedlth'sregulations. In

addition to being consistent with the legidative mandate, the proposed regulations are intended

to ensure the qudity of the private evauations and designs through the adoption of appropriate
AOSE training, testing, and experience requirements and through a qudity control program with
gppropriate enforcement and disciplinary actions when needed.

Fiscal Impact

Please identify the anticipated fiscal impacts and at a minimum include: (a) the projected cost to the state
to implement and enforce the proposed regulation, including (i) fund source / fund detail, (ii) budget
activity with a cross-reference to program and subprogram, and (iii) a delineation of one-time versus on-
going expenditures; (b) the projected cost of the regulation on localities; (c) a description of the
individuals, businesses or other entities that are likely to be affected by the regulation; (d) the agency’s
best estimate of the number of such entities that will be affected; and e) the projected cost of the
regulation for affected individuals, businesses, or other entities.

(8 The proposed regulations will result in an increase in costs to the state over those associated
with the current ongite sewage permitting program. It is estimated that statewide VDH saffing
needs in the AOSE program will total approximeately 2 additiond full-time equivaents. In
addition VDH egtimates that its cogts for informa and formal hearings may approach $16,000
annudly (Office of Environmental Hedlth Services) and that demands for legd services (Office
of Attorney Generd) will increase by approximately 250 hours each year. Any cost savings that
might be redlized by not having to conduct field checks on al applications are expected to be
offset by the increased responsibilities for monitoring the performance of AOSES, conducting
adminigrative actions, reviewing packages submitted, and other activities associated with
administering the AOSE/PE program. (b) Loca hedth departments may incur total costs for
informa and forma hearings of approximately $1,000 each year. (c) The proposed regulation
does not mandate that citizens utililize the services of AOSE/PES. Therefore, the citizensare
only affected when they choose to hirean AOSE/PE. Those individuds likdly to usethe
AQOSE/PE certification process include individuas and businesses owning property that isto be
used for residentid or light commercia development. (d) During the first year of the AOSE/PE
program, atota of approximately 1,000 approvals were issued by the Department for permits,
letters, and subdivision lots combined. By comparison, statewide gpplications for onste sawage
system congtruction permits total approximately 40,000 annualy. (€) Since the costs to
individuas results from hiring a private AOSE/PE and is dependent on market forces, the
Department does not have specific cost figures.

Detail of Changes

Please detail any changes, other than strictly editorial changes, that are being proposed. Please detail
new substantive provisions, all substantive changes to existing sections, or both where appropriate. This
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statement should provide a section-by-section description - or cross-walk - of changes implemented by
the proposed regulatory action. Where applicable, include citations to the specific sections of an existing
regulation being amended and explain the consequences of the proposed changes.

1. Section 50- Thisisanew section that establishes an AOSE advisory committee composed of
up to 14 members gppointed by the commissioner to advise the agency on policies, procedures
and program issues. 2. Prior Section 50.A- This section is renumbered (60.A) and amended by
adding December 31, 2002, as the date after which VDH will no longer accept evauation reports
and designs from nont AOSES. After December 31, 2002, VDH will only accept such reports
from AOSEs and PEs in consultation with an AOSE. 3. Section 60.C- Thisis new language
added to alow for the acceptance of evaluations and designs for private wellsin accordance with
the Private Wdll Regulations (12 VAC 5-630-10 et seq.) . 4. Prior section 60- Previous
language in this section provided that VDH would perform field checks of AOSE and PE
evauations and designs after an gpprova wasissued. The section is renumbered (70) and
amended to provide that the Department may conduct field checks a any time, including prior to
approvd. 5. Sections 70, 390- New language in these sections establish "professond courtesy
reviews." Under these provisons VDH will provide on-Ste consultation regarding margina or
guestionable sites when requested by an AOSE or PE prior to the submission of an application
for apermit or certification letter or prior to arequest from local government for review of a
proposed subdivison plat. 6. Prior section 60.B.5- The section is renumbered (70.B.5) and
amendments to this section provide that VDH will initiate proceedings to revoke an gpprova that
was issued on the basis of an AOSE or PE certification when it has reason to believe that the site
and/or design do not comply with the Sewage Handling and Digposa Regulations (12 VAC 5
610-10 et s2g.). When VDH revokes such an approva the affected (named) party may appedl
the revocation to the Sewage Handling and Disposal Appeda Review Board. 7. Prior section
60.D- The previous language in this section required an owner to file a completion statement
sgned by the AOSE or PE upon ingdlation of a system, although no inspection was required.
The section is renumbered (70.D) and the requirement has been replaced with a requirement that
the AOSE and PE ingpect systems (and wells) instdled pursuant to their desgns and file an
ingpection report and completion statement. VDH isadso required to inspect dl sysems and
wells. 8. Prior section 110- Renumbered (120) and new definitions have been added for the
terms. backlog, bare application, complete gpplication, professond courtesy review, processng
time, resdentid devlepment, traditional systems. 9. Section 120- The previous definition of
"traditiond systems’ specifically excluded repair permits. That exclusion has been removed and
the term "repair or replacement systems' has been added to the defintion of "resdentid
development.” These changes will dlow the AOSE or PE to certify an evauation and design for
arepar system which was prohibited under the prior regulations. 10. Prior sections 140, 170,
190- Section 140 has become 150, 170 has become 180, and 190 has been deleted. Prior
language in the regulations provided for both informa and forma proceedings in many

ingances. Amendments to these sections will provide for find agency decisons viainformal
proceedings with two exceptions- the issuance of an Order and the apped by an affected party of
arevocation of a permit, letter, or subdivison approva to the Sewage Handling and Disposa
Apped Review Board. Broad provisons dlowing parties not directly affected by the regulations
have been removed. 11. Section 210 - Prior language in this section stated that those persons
who were AOSESs on the effective date would remain so until June 30, 2001. That provison has
been replaced by arequirement that al AOSESs must pass the Department's written and field tests
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on or before December 31, 2002. Those AOSES whose certifications expire prior to that date
may apply for renewa and will have their certificates renewed if they meet the minimum
requirements, however they must pass the written and field tests on or before December 31,
2002. 12. Prior section 220 has been renumbered (230)- This section contains the basic
requirements for persons to become AOSEs. The requirements have been modified from the
prior requirements with respect to training, testing, and experience. 13. Prior section 270
(renumbered as 280) and new section 370- Amendments to section 280 and new languagein
section 370 ded with information that AOSES need in order to produce eva uations and designs
that comply with the Sewage Handling and Disposa Regulations. Under these new provisons,
AOSEs mugt make a good faith effort to obtain accurate and timely information regarding Site

and soil conditions on adjacent parcels. He or she then certifies that the information is true and
correct "to the best of hisor her knowledge." Section 370 establishes a requirement that requests
for information be submitted in a sandard format determined by the Divison. 14. Prior sections
280, 290 are renumbered 290 and 300- Amendments in these sections differentiate between
"sugpension” and "revocation” with respect to certification asan AOSE. Suspensionisfor a
specific period of time and does not require that the AOSE file a new gpplication for

reingatment. An AOSE whose certification has been revoked may not file a new gpplication for
12 months and must file a new application and pay the gpplication fee in addition to performing
whatever remedia actions may have been specified by VDH to request reinstatment of AOSE
status. 15. Prior sections 340, 350 are renumbered- 360 and 380- The prior regulation contained
detailed requirements for the elements of a Site evauation report, system design, etc. Those
specific requirements for the content of reports have been dropped from the proposed regulations
and replaced with a general requirement that such reports must be "in aform approved by the
Divison." 16. Section400- This new section requires VDH to generate areport when it
performs afield check of an AOSE or PE's evauation and/or design and requires the agency to
send a copy of that report to the owner and the appropriate AOSE. 17. New Section 390 details
"professional courtesy reviews' and provides that such reviews are discretionary, may be limited
by the Department, and are not considered case decisions.

Alternatives

Please describe the specific alternatives to the proposal considered and the rationale used by the agency
to select the least burdensome or intrusive alternative that meets the essential purpose of the action.

Given that the Board of Hedlth is under alegidative mandate to establish a program for AOSES
and PEs, aregulatory program appears to be the only acceptable dternative. The minimum
standards for submitting packages for gpprova were based on existing requirements in the
Sewage Handling and Disposa Regulations (12 VAC 5-610-10 et seq.) and were considered to
be the minimum requirements necessary to establish the suitability of a Ste for an ondte sewage
system. Certain provisions of the proposed regulations, such as "deemed gpprovd” and the time
limits for reviewing packages, were taken directly from the statute where there is no discretion to
adopt different standards. Where the agency has discretion, such asin the timing and frequency
of field checks, the proposed regulations seek to minimize the processing time required to review
a properly submitted package while at the same time emphasizing the private AOSE/PE's
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responsbility for determining that the sites and designs certified comply with the Board of
Hedth'sregulations.

Public Comment

Please summarize all public comment received during the NOIRA comment period and provide the
agency response.

From April to July, 2000, the Department convened a series of stakeholder meetings, facilitated
by the Indtitute for Environmental Negotiation, to develop consensus recommendations for the
proposed AOSE regulations. No other public comments were received during the NOIRA
comment period. The stakeholder committee made 22 specific recommendations that have been
incorporated into the final regulations as closdly as possble. The agency used itsdiscretionin
drafting the proposed regulations. When a recommendation may be accomplished though means
other than regulatory language (i.e. by implementation or policy) it was not included in the
proposed regulation. In other cases recommendations were determined to compromise existing
legd standards or practices. The recommendations are as follows with the agency's response in
parenthess.

RECOMMENDATION #1 “Deemed Approved:” The new regulations should continue the same
timeline for permit approva with Level 1 reviews and “deemed gpprovd” as outlined in GMP
100 and the Emergency Regulations. (VVDH followed his recommendation with the exception
that field checks under the proposed regulations may be conducted at any time, not just after
approval.)

RECOMMENDATION #2 Find ingpections. The new regulations should establish that, when a
permit isissued on the basis of an AOSE/ PE design and evauation, then the AOSE/PE is
responsible for the find ingpection of that system. If the AOSE is unable to inspect the system,
the VDH will do so for afee; otherwise the VDH will not ingpect those systems. The VDH will
conduct fina ingpections for dl other systems. (This recommendation was incorporated in part-
AOSEs and PEs are required under the proposed regulations to conduct inspections. The agency
has determined that it isin the public's best interest and in the interest of public health and the
environment for VDH to continue to inspect dl systems)

RECOMMENDATION #3 VDH Professona Courtesy Reviews. The new regulations should
make limited numbers of "professiond courtesy” VDH field reviews available for AOSE/PES.
When such review is requested, the gpplication will not be subject to counting for backlog
caculation and there will not be any time limits for these reviews. A standard for
“reasonableness’ will gpply to both the time in which courtesy field reviews are conducted and
the frequency of requests by any individud. (This recommendation was incorporated with the
provision that requests be filed prior to an gpplication and that such reviews are not to be
construed as case decisions)

RECOMMENDATION #4 VDH Professona Courtesy Reviews-Subdivisons: With regard to
subdivisons, the new regulations should not prohibit professond courtesy early consultation,
gmilar to apreiminary engineering conference, after the “base map” for the subdivison is
developed but prior to submission of the subdivision package. (This recommendation was
incorporated with the same provisions as recommendation #3.)
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RECOMMENDATION #5 AOSE Apped: The new regulations should provide thet, whenever
the VDH performs afield check (Leve 2 review) the AOSE should receive a copy of the Level 2
review. If the VDH intends to revoke a permit gpprova, the AOSE shall be able to chalenge the
factud basisfor the VDH revocation. (The recommendation for providing a copy of field check
reports to the AOSE was incorporated. VDH determined that it cannot provide standing to an
individua other than the owner to challenge the revocation of a permit or other approva.)
RECOMMENDATION #6 Burden of Proof for Permit Revocations. The new regulations
should dtipulate thet there will be ahigh-level test for revocations of permits. Smple
disagreement or interpretation of soil conditionsis not sufficient to revoke a permit. The
proposa for ahigh burden of proof should be developed by further meetings of the Ad Hoc
Committee or of the permanent Advisory Committee. (This recommendation was not
incorporated. A lega standard for evidence dready exists. However, VDH bdievesthat
professona courtesy reviews, the alowance for field checks prior to gpprova, and the provision
for named parties to gpped arevocation to the Apped Revieiw Board will dleviate many of the
concerns that were expressed by the ad hoc committeein this area.)
RECOMMENDATION #7 Responshility for Operation and Maintenance of On-Site
Wastewater Treatment Systems. The Committee recognizes that education of property owners
with on-dte wastewater treatment systems about proper operation and professionad maintenance,
particularly in the case of engineered systems, isacritical issue for the protection of both public
health and ground water quaity. The Committee urges the VDH to address this issue,
particularly to establish sandard mechanisms for how operationa knowledge about on-Ste
systems can be communicated to new owners or occupants. The VDH should continueitsrole of
protecting public health and being the “first responder” by working with problems encountered
with dl exiging ondte sysems. But it dso should seek to improve property owners
understanding that they bear respongibility for proper operation and maintenance of their on-ste
systems.

Ideas and options that the VDH may wish to consider to achieve these objectives are;
? The homeowner could be provided with an operational manud by the AOSE and VDH at the
time of system gpproval.
? A schedule of mandated inspections would be administered.
? Disclosure of information about the system to the new homeowner a time of purchase.
? Public education campaign by VDH.
? AOSE/PEs would be required to warrant their work for 1 year.
? Red edate firms and lending ingtitutions should require system check and/or maintenance
when property changes hands.
? Require anotice of need for maintenance contract on systems. (This recommendation was not
incorporated because it would affect al onsite sawage systems and should be proposed as an
amendment to the Sewage Handling and Disposa Regulations)

RECOMMENDATION #3
? The AOSE written and field tests must be taken and passed by al those who are currently an
AQOSE under the emergency regulations and by dl those who wish to become an AOSE in the
future (excluding those who adready have taken the AOSE test dated January 2000 or theresfter).
? These tests would have to be passed by a stipulated time (to be determined by the VDH).
? Intheinterim trangtion period, AOSES may have the option of submitting a septic system
application for aLeve 2 Review, which can serve as the field test component of the AOSE test.
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? Onthe written and field tests, questions should relate only to the regulations and the
application of those regulations. Test questions should not cover areas of persona philosophy or
aress of pure soil science or pure engineering.
? Qudified AOSES under the temporary regulations should be allowed to perform AOSE work
at least until July 1, 2002, following the same requirements as for CPSSs under the emergency
regulations.

Specific Additiona Requirements
? CPSS: To become an AOSE, all persons who are CPSSs must pass the AOSE written and field
tests.
? Non-CPSS. To become an AOSE, a person who is not a CPSS and who has ardated four-
year degree such as science or engineering, must have a least four years of full-timefidd
experience, must pass approved AOSE training, and must pass the AOSE written and field tests.
? A person who is not a CPSS and who has a college degree not related to AOSE work, or who
has a two-year college degree, must have at least six years of full-time field experience, pass
approved AOSE training, recelve a sign-off from either a supervisor or an AOSE which states
that the person is sufficiently experienced to become an AOSE, and must pass the written and
field AOSE tedts.
? A person who is not a CPSS and who has no degree, must have a least eight years of full-time
field experience, pass gpproved AOSE training, receive asign-off from either a supervisor or an
AOSE which states that the person is sufficiently experienced to become an AOSE, and pass the
written and fidd AOSE tests.
? AOSE: Any person who has passed the AOSE tests dated January 2000 or later, will be
considered an AOSE under the permanent regulations. Persons who have been operating as
AOSEs under the emergency regulations, but who have not yet passed the AOSE written and
field tests, must pass the AOSE tests by (a date as yet to determined) in order to continue
submitting gpplications as an AOSE.
? EHS: To become an AOSE, al persons who are Environmental Hedlth Speciaists employed
by the Virginia Department of Hedlth must meet one of the above requirements. (These
recommendations were incorporated.)
RECOMMENDATION #9
Training: The new regulaions should reflect the intent of creating regiond training, but should
dlow for flexibility, (eg., “AOSE training will be hed in amanner smilar to current VDH
traning.” The regulations should be accompanied by policy recommendations to have training
in different regions of the gate. The Committee strongly recommends that monies be alocated
from the Ongte Indemnification Fund to provide training for AOSE/PEs. (These
recommendations were not incorporated because they can be accomplished through
implementation and poalicy.)
RECOMMENDATION #10 Requedts for Information: The new regulations should specify that
AOSES need to provide clear and specific information (tax #, parcel #, etc.) when requesting
records from VDH. The VDH should develop a standardized format for requests for information
and a standardized format for VDH responses. Features should be shown as per 12 VAC 5-610-
460. However, the new regulations should dlow sufficient flexibility to enable current systems
that work well to continue. (This recommendation was incorporated.)
RECOMMENDATION #11 Information Technology: The VDH should make information
available on the web, with a GIS interface, to enable free and easy access for everyone. (VDH

10



Town Hall Agency Background Document Form: TH- 02

agressthat thisis a needed service, however itsimplementation is best accomplished through
implementation and policy.)

RECOMMENDATION #12 AOSE Liability: The new regulations should indicate that AOSES
must make a“good faith” effort to get accurate information, and that their Sgnature certifies that
al information submitted is true and correct to the best of the AOSE s knowledge. The
regulations should state that AOSES will not be held liable for inaccurate or incomplete
information provided to them. (This recommendation was incorporated, however VDH does not
have authority to determine an AOSE's ligbility except with respect to the issuance or denia of
permits or certification as an AOSE under the regulations promulgated by the Board of Hedlth.)
RECOMMENDATION #13 VDH Assgtance: The VDH should emphasize and define the role
of derksin providing information and ensuring that records are kept organized. The VDH

should establish guiddines for a uniform filing system throughout the state. The VDH should

send AOSEs a copy of permit approvals. There should be no charge for retrieva of records for
AOSESs, where possible. ( For the most part this recommendation can be accomplished via
policy and implemention procedures. The Freedom of Information Act governs charges for
documents.)

RECOMMENDATION #14 Timeframes. The VDH should establish specific timeframes for
VDH provison of information to AOSES. (This recommendation was not incorporated, except to
say that VDH should provide timely service asitsresources dlow. The Freedom of Information
Act governs timeframes for providing public records.)

RECOMMENDATION #15 Paperwork reduction: The new regulations should am asan overdl
god to reduce the paperwork required for individua lot applications and subdivison packages.
Severd recommendatons for consderation are that the VDH:

1) diminate repetition of the name and address at the top of each page of the application
package; 2)  require three copies of only the primary construction permit and not of the
additiona data which accompaniesit (soil data, etc.); 3) hold denied applicationsfor a
defined period of time, so that only the revision or update would need to be resubmitted in lieu of
the entire package; and 4) for subdivision packages, condense the design form and summary
sheet into a one- page table format. The permanent regulations should not contain specific
requirements for submittal packages and, instead, should contain agenerd statement that the
packages must be complete as determined by the Divison. The VDH will, by the effective date
of the regulations, develop the package requirements with the Ad Hoc Advisory Committee and
publish anew GMP. (This recommendation was incorporated by deleting specific, detailed
content requirements from the regulations.)

RECOMMENDATION #16 Education: The new regulations should emphasize the need to
encourage and promote standard interpretation of terms throughout the state. The VDH should
identify terms and Stuations that are susceptible to varying interpretation and develop standard
interpretations that are included in AOSE training, the AOSE written and field tests, and AOSE
continuing education courses. (VDH will accomplish the recommended improvementsvia
policy and procedures. Regulatory language is not needed.)

RECOMMENDATION #17 Encouraging County “Opt-1n" The new regulations should
encourage and enable localities to “opt in” to the state permit approval process, which
streamlines the process by incorporating both state and loca requirements into one review.
(Language was added to clarify rolesfor loca governments.)

RECOMMENDATION #18 Education: The VDH should develop an aggressive education and
outreach program to localities, particularly those with local ordinances governing septic design
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and location. The god of this program should be to inform locdities about the new AOSE
program, how the approva process will interface with enforcement of any local ordinances, and
the advantages of “opting in” to the VDH gpprova process. (VDH will addressthis
recommendation via its implementation and policy initietives.)

RECOMMENDATION #19 Information for AOSEs. The VDH should make available to dl
AOSEsalig of counties with loca ordinances governing septic design and placement, and alist
of those counties that have “opted in.” (This recommendation was incorporated by adding a
requirement that local goverments notify the commissoner when they have "opted in" and that
VDH maintain alist of those locdlities that have so notified the commissioner.)
RECOMMENDATION #20 Certification and Ingpection: The AOSE/PE should be given
authority to certify well Ste/area pursuant to 12 VAC 5-610-630. The Committee further
recommends that the new regulations specify that AOSE/PES must ingpect well and septic
permits but that ingpection of well-only permits be optiond. (This recommendeation was
incorporated.)

RECOMMENDATION #21 Traning: The VDH should open itswell regulaionstraining
module to AOSE/PES on an optiond bass. The“Badic Training” for EHSSAOSES should
include an introduction to wells sufficient to enable the AOSE to steawell. (VDH has dready
implemented this recommendation into its ongoing educationd program for VDH gaff and
AQOSEs.)

RECOMMENDATION #22 The new regulations should establish a permanent AOSE Advisory
Committee, with the following membership: 4 AOSEs from different parts of the Seate, one or
more of whom isamember of the Virginia Association of Professond Soil Scientists; 4 VDH
field employeeswho are AOSES; 2 contractors (system ingtalers); 1 PE; 3 discretionary voting
positions who are sdected by the committee for gppointment by the State Health Commissioner
for up to one year and renewable thereafter. (This recommendation was incorporated into the

proposed regulations.)

Clarity of the Regulation

Please provide a statement indicating that the agency, through examination of the regulation and relevant
public comments, has determined that the regulation is clearly written and easily understandable by the
individuals and entities affected.

Asindicated above, VDH has examined the proposed regulations through an ad hoc advisory
committee and is satisfied that, with the modifications added, the regulation is clearly written and
easily understandable by the affected entities and individuas.

Please supply a schedule setting forth when the agency will initiate a review and re-evaluation to
determine if the regulation should be continued, amended, or terminated. The specific and measurable
regulatory goals should be outlined with this schedule. The review shall take place no later than three
years after the proposed regulation is expected to be effective.
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No later than January 3, 2004, VDH will initiate areview of the regulation to determine whether
it should be continued, amended, or terminated. This review will indude inquiriesto local
governments to assess the effectiveness of the program and to highlight any unresolved conflicts
with locd ordinances and procedures. Also included in the review will be an assessment and
summary of dl ingtances statewide where VDH review of an AOSE/PE certified Site resulted in
subsequent revocation or modification of VDH approva. The results of that assessment will be
compared to VDH's own history as a benchmark for determining whether the private AOSE/PES
are able to provide protection of public hedth and the environment at levels smilar to those
provided by VDH. An essentid part of the review will dso be a summary and assessment of
disciplinary actions taken againgt AOSEs and any complaints registered concerning PESto
determine whether training and testing, certification, education, or experience requirements
should be changed.

Family Impact Statement

Please provide an analysis of the proposed regulatory action that assesses the potential impact on the
institution of the family and family stability including the extent to which the regulatory action will: 1)
strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their
children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of
responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode
the marital commitment; and 4) increase or decrease disposable family income.

By relying on private evauations and designs for permitting and approva decisions the proposed
regulation encourages AOSES and PES to be respongble for their actions as those actions may
affect public hedth and qudity of the environmert aswell as the investments of their clients.

The program aso offers economic opportunities to expand existing consulting businesses or to
gart new ones. The regulation is not expected to erode in any way the authority of parents or to
affect the strength of maritd commitments.
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